h %}
3
LA

o

TR

I

oReT 36 U 81 g Y,
;5857

Ci wse G&ar  (File No.) : V2(29)37 /North/Appeals/ 2017-18

g e Y & (Order-In-Appeal No.): AHM-EXCUS-002-APP- 331-17-18
AT (Date): 23-Feb-2018 SN T i TRIE (Date of issue): / ?A/ 5/
A 37 e, MY (37dTel-11) gRT WRe i
Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No 02/Ref/11/17-18 Dated: 14/08/2017
issued by: Assistant Commissioner Central Excise (Div-V), Ahmedabad North

q ycTereRd/UTRaTeT &7 AT TaH el (Name & Address of the Appellant/Respondent)
M/s Concord biotech Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

T TR T GPRIETOT 3G
Revision application to Government of India:
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A revision applicatioﬁ lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)

(d)

s,

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

the special '.bfench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west! regional bench of C.ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is uptc 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft i
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed beforé the CESTAT, 10% of the Duty & Pehalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal againist this order shall lie before the {T 'ltg‘una] .Qg‘vpa%,rﬁe{lt of 10%
of the duty demanded where duty: or duty and penalty are in disputg, :@Qr pgr_),_al,"gy, yhigre penalty

alone is in dispute.”
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ORDER-IN-APPEAL

M/s Concord Biotech Ltd., Survey Plot No. 1482-1486, Transod Road,
Dholka, District: Ahmedabad — 382225 (hereinafter referred to as ‘the appellant) is

engaged in the manufacture of medicine under Chapter 30 of the first schedule to the

Central Excise Tariff Act, 1985 (CETA, 1985). The appellant had filed a refund claim of
Rs.19,24,171/- on the ground that it had wrongly paid Central Excise duty on
Mycophenolate Mofetil (CETH 294200900) mentioned at Entry No. 72 of the List 4 of Sl
No. 148 of table of custom Notification No. 12/2012 dated 17/03/2012 and
Mycophenolate Sodium (CETH 29420090) mentioned at Entry No. 100 of the list 3 of Sl.
No. 147 of table of custom Notification No. 12/2012 dated 17/03/2012, which were used
in the manufacture of medicines under CETH 30049099 attracted NIL rate of duty under
Notification No. 12/2012-CE Entry SI. No. 108. The Assistant Commissioner, GST,
Division V, Ahmedabad (North) (hereinafter referred to as ‘the adjudicating authority’)
issued O.1.0. No.02/Ref/ll/17-18 dated 14/08/2017 (hereinafter referred to as ‘the
impugned order’) on the ground that Condition No. 2 for SI.No. 108 of Notification
No.02/Ref/ll/17-18 dated 14/08/2017 stipulates that where the use of the drugs is
elsewhere than in the factory of production, the exemption shall be allowed if the
procedure laid down in the Central Excise (Removal of Goods at Concessional Rate of
Duty for Manufacture of Excisable Goods) Rules, 2016 is followed and the same has

not been followed by the appellant.

2. Being aggrieved by the impugned order, the appellant has preferred the instant

appeal mainly on the following grounds:

i. The appellant submits that the adjudicating authority had decided the matter
without following the principles of natural justice, inasmuch as the order has
. been passed without hearing the appellant. The adjudicating authority had
decided the matter in hurriedly manner by fixing the personal hearing on three
consecutive dates in very short duration. Te personal hearing was fixed along
with issuance of the SCN and on three consecutive dates viz. 01/08/2017;
04/08/2017 and 08/08/2017, i.e. within short period of 20 days the SCN was
adjudicated against the principle of natural justice. It is one of the essential

postulates of the concept of natural justice that justice must not only be done

but manifestly seem to be done. The appellant relies on Mohan Electro
Castings Ltd. — 2008 (222) ELT 587 (Commr. Appl.), where Hon'ble Appellate
Authority has rightly quoted Sir Walter Scott ‘Oh! What a tangled web we
weave, when first we practice to deceive’. Similarly Hon'ble Tribunal in the case

!
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(115) ELT 772 (T) h:;ve held that the systéfﬁ of departmental adjudication is
governed by the principles of natural justice which require that the material
against the offenders is disclosed to them in the form of show cause notice and
adequate opportunity be given to the respondents to state its case orally and in
writing. As regards the ground for rejection that procedures under Central
Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of
Excisable Goods) Rules, 2016 were not followed, the order in identical issue in
the case of Dr. Reddy’s Laboratories Ltd. vs CCE, Hyderabad — 2010 (251)
ELT-447 (Tri.Bang.), Hon'ble refers. The learned adjudicating authority had
grossly failed to comprehend the settled law that drug includes ‘bulk drugs’ and
therefore, clearance of bulk drugs or drugs are covered under Sr. No. 108 (A)
of Notification No. 12/2012-CE and hence the question of following condition
no.2 against clause (B) of Sr. No. 108 of Notification No. 12/2012-CE does not
arise. Further to Dr. Reddy’s Laboratories Ltd. vs CCE, Hyderabad — 2010
(251) ELT-447 (Tri.Bang.), the appellant also relies on Aurodindo Pharma Ltd.
vs CCE, Hyderabad —| — 2009 (247) ELT 206 (Tri.Bang.); Astrix Laboratories
Ltd. v/s CCE & C, Hyderabad-I — 2009 (233) ELT — 372 (Tri.-Bang.) and CCE,
Hyderabad vs Hetero Drugs Ltd. — 2010 (262) ELT 490 (Tri.-Bang.)

3. Personal hearing was held on 08/02/2018 attended by Shri P.G. Mehta,

Advocate, The learned Advocate reiterated the grounds of appeal and submitted that

drugs include bulk drugs.

4. | have carefully gone through the facts of the case on records and submissions
made by the appellant in the grounds of appeals. As per the observation of the
adjudicating authority in paragraph 11 of the impugned order that the appellant had not
filed any defence reply to the SCN and not availed of the opportunities for personal
hearing fixed on 01/08/2017, 04/08/2017 and 08/08/2017. From this observation it is
clear that the plea of the appellant with regards to Drugs also including ‘Bulk Drugs
covered under Sr. No. 108 (A) of Notification No. 12/2012-CE and hence following the
condition under condition no.2 against clause (B) of sr. No. 108 of Notification No.
12/2012-CE does not arise, has not been considered by the adjudicating authority
because the same was never pleaded before the adjudicating authority but has been
raised for the first time in the grounds of appeal. The plea of the appellant cannot be
accepted or rejected without a factual verification at the field level. Therfore, the case is

remanded to the original authority to consider the s gsgégg? of the appellant and pass a

’ 'ﬁ% ppellant is directed to
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submit a written reply to the SCN and also submit all the evidences that it wishes torely . = |

upon before the adjudicating authority when the case is posted for personal hearing
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Both the appeals stand disposed of in above terms.

(3T AHR)
3T (died-)
Date: 23/ 02 /2018
Attested '
(K. P~dacob)

Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.

To
1) M/s Concord Biotech Limited,

Survey Plot No. 1482-1486, O

Transad Road, Dholka,
District: Ahmedabad — 382 225.

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad North. _
The Additional Commissioner, C.G.S.T.(System), Ahmedabad North. -
The Deputy Commissioner, C.G.S.T. Division: V, Ahmedabad North.
Guard File.
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